
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

V
E

O
L

IA
E

S
V

A
L

L
E

Y
V

IE
W

L
A

N
D

F
IL

L
,

IN
C

.,

P
etitioner,

V
.

C
O

U
N

T
Y

B
O

A
R

D
O

F
M

A
C

O
N

C
O

U
N

T
Y

,
Illinois,

R
espondent.

))))))
PC

B
10-31

)
(P

ollution
C

ontrol
Facility

Siting
A

ppeal)

C
arol

W
ebb

H
earing

O
fficer

Illinois
P

ollution
C

ontrol
B

oard
1021

N
.

G
rand

A
venue

E
ast

P.O
.

B
ox

19274
Springfield,

Illinois
62794-9274

L
arry

C
lark

A
ttorney

For
M

acon
C

ounty
B

oard
700

N
.

L
ake

Street,
Suite

200
M

undelein,
Illinois

60060

R
andy

W
aks

A
ssistant

State’s
A

ttorney
M

acon
C

ounty
State’s

A
ttorney’s

O
ffice

253
E.

W
ood

Street
D

ecatur,
Illinois

62523-1408

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
June

7,2010
I

have
filed

w
ith

the
O

ffice
ofthe

C
lerk

of the
P

ollution
C

ontrol
B

oard
one

original
and

nine
copies

ofthe
B

riefof
P

etitioner
V

eolia
E

S
V

alley
V

ofw
hich

is
herew

ith
served

upon
you.

G
erald

P.
A

ttorney
F

or

G
erald

P.
C

allaghan
F

reeborn
&

P
eters

L
L

P
A

ttorneys
for

P
etitioner

311
5.

W
acker

D
rive,

Suite
3000

C
hicago,

IL
60606-6677

T
elephone:

(312)360-6000

T
o:

)
JU

N
Q

7
0
1
0

STA
TE

O
P

ILJJfsJO
N

O
T

IC
E

O
F

F
IL

IN
G

°
0

f
l

C
ontrolB

oa,d



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,
the

undersigned,
certify

that
on

June
7,

2010,
I

have
served

the
attached

B
rief

of
Petitioner

V
eolia

V
alley

V
iew

L
andfill,

Inc.
on

the
persons

to
w

hom
the

foregoing
N

otice
of

Filing
is

addressed
by

U
.S.

M
ail,postage

prepaid.

S
U

B
S

C
R

IB
E

D
A

N
D

SW
O

R
N

T
O

B
E

FO
R

E
M

E
this

7th
day

ofJune,
2010

N
otary

P
ublic

I976809v1

i—
-

1
1
r
-
1
j

I
o

Ic
w

*
I

I
N

u
_

I



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

V
E

O
L

IA
E

S
V

A
L

L
E

Y
V

IE
W

)
C

L
E

H
i
o

F
p
ij’

L
A

N
D

F
IL

L
,

IN
C

.,
))

JUN
072010

P
etitioner,

)
STA

TE
0lL

lJ
N

O
C

ontrol
v.

)
PC

B
10-3

1
)

(P
ollution

C
ontrol

F
acility

Siting
A

ppeal)
C

O
U

N
T

Y
B

O
A

R
D

O
F

)
M

A
C

O
N

C
O

U
N

T
Y

,
Illinois,

)))
R

espondent.
)

B
R

IE
F

O
F

P
E

T
IT

IO
N

E
R

V
E

O
L

IA
E

S
V

A
L

L
E

Y
V

IE
W

L
A

N
D

F
IL

L
,

IN
C

.

P
etitioner

V
eolia

E
S

V
alley

V
iew

L
andfill,

Inc.
(“V

eolia”)
subm

its
this

brief
in

support

o
f

its
appeal

of
five

conditions
im

posed
by

the
R

espondent
C

ounty
B

oard
of

M
acon

C
ounty

(“C
ounty”)

in
granting

siting
approval

of
the

expansion
of

V
eolia’s

V
alley

V
iew

L
andfill

(“E
xpansion”).

F
or

the
reasons

stated
in

this
brief,

the
contested

conditions
should

be
stricken.

I.
IN

T
R

O
D

U
C

T
IO

N

O
n

M
ay

1,
2009,

V
eolia

filed
w

ith
the

C
ounty

a
request

for
siting

approval
for

the

E
xpansion

(“A
pplication”).

(C
2-4;

C
3-2)

T
he

A
pplication

w
as

filed
pursuant

to
Section

39.2
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct
(“A

ct”),
415

IL
C

S
5/39.2.

T
he

A
pplication,

w
hich

is

volum
inous

(C
l-i

to
C

1-48587),
addressed

the
siting

criteria
that

are
set

forth
in

subsection
(a)

o
f

S
ection

39.2
of the

A
ct.

T
he

site,
w

hich
began

operations
in

1957
(C

1-1457),
w

as
acquired

by

V
eolia

in
1998

(C
1-1459).

T
he

E
xpansion

proposed
by

V
eolia

w
ould

be
both

vertical
and

horizontal
(C

l- 1459).

T
he

hearing
on

the
A

pplication
w

as
conducted

by
the

C
ounty’s

E
E

H
W

(E
nvironm

ental,

E
ducation,

H
ealth

and
W

elfare)
C

om
m

ittee
on

A
ugust

5,
6

and
15.

A
t

the
hearing,

V
eolia



presented
the

follow
ing

w
itnesses

to
address

the
nine

siting
criteria

in
S

ection
39.2(a)

ofthe
A

ct:

John
B

ossert
testified

regarding
C

riteria
2,

4,
5,

7
and

9
(C

2-26
to

C
2-201);

Joseph
D

.
M

iller

testified
regarding

C
riterion

2
(C

2-201
to

C
2-262);

Sheryl
R

.
Sm

ith
testified

regarding
C

riteria
1

and
8

(C
2-263

to
C

2-293);
Jim

A
sh

testified
regarding

the
first part

o
f C

riterion
3

(C
2-359

to
C

2-

398);
P

eter
Poletti

testified
regarding

the
second

part
of

C
riterion

3
(C

-2
399

to
C

C
-2

428);
and

L
ee

A
ustin

testified
regarding

C
riterion

6
(C

2-430
to

C
2-457).

T
hese

w
ere

the
only

w
itnesses

w
ho

testified.
N

o
m

em
bers

of the
public

elected
to

participate
in

the
hearing.

A
nd

the
C

ounty’s

independent
review

team
did

not
present

any
w

itnesses
or

other
evidence.

H
ow

ever,
the

C
ounty’s

independent review
team

’s
attorney

cross-exam
ined

the
w

itnesses
presented

by
V

eolia.

A
fter

the
close

of
the

hearing
on

A
ugust

15,
V

eolia’s
counsel

subm
itted

Proposed

F
indings

Fact
and

C
onclusions

of
L

aw
(C

3-40
to

C
3-60).

C
ounsel

for
the

C
ounty’s

review
team

subm
itted

proposed
findings

and
recom

m
endations,

w
hich

included
41

proposed
siting

conditions
(C

3-21
to

C
3-39).

V
eolia

filed
a

response
to

the
review

team
’s

proposed
conditions

in
w

hich
V

eolia
agreed

to
be

bound
by

m
ost

of
the

conditions,
proposed

revisions
to

eight

conditions,
rejected

three
conditions

and
provided

reasons
for

its
proposed

revisions
and

objections
(C

3-9
to

C
3-20).

B
ecause

V
eolia

and
the

review
team

had
used

different
num

bering

sequences
for

the
conditions,

the
parties

filed
a

stipulation
w

ith
a

table
that

correlates
the

condition
num

bers
used

by
the

parties
(C

361
to

C
3-64).

O
n

S
eptem

ber
30,

the
E

E
H

W
C

om
m

ittee
m

et
to

form
ulate

a
recom

m
endation

to
the

full

C
ounty

B
oard.

T
he

C
om

m
ittee

used
the

review
team

’s
recom

m
endation,

including
the

review

team
’s

proposed
conditions,

to
guide

its
deliberations

(C
6-l3).

C
ounsel

for
the

C
om

m
ittee

noted

that
V

eolia
agreed

to
34

ofthe
recom

m
ended

conditions
and

did
not

agree
to

C
onditions

8,
9,

11,

19,
27,

30
and

33.
D

uring
the

course
of

its
deliberations,

the
C

om
m

ittee
struck

C
ondition

30

-2-



(C
6-45)

and
adopted

V
eolia’s

version
of

C
ondition

33
(C

6-50).
A

t
the

conclusion
of

their

discussion, the
C

om
m

ittee
m

em
bers

voted
to

approve
the

A
pplication,

subject
to

the
findings

and

conditions
recom

m
ended

by
the

C
ounty’s

review
team

as
m

odified
by

the
C

om
m

ittee
(C

6-56
to

C
6-58).

O
n

O
ctober

8,
2009,

the
C

ounty
B

oard
voted

to
pass

a
resolution

approving
the

A
pplication,

subject
to

the
findings

and
conditions

recom
m

ended
by

the
E

E
H

W
C

om
m

ittee
on

S
eptem

ber
30,

w
hich

w
ere

attached
to

the
resolution.

(C
6-69;

C
8-3

to
C

8-23).
T

he
resolution

w
as

filed
ofrecord

by
the

C
ounty

C
lerk

on
O

ctober
13,2009.

O
n

N
ovem

ber
9,

2009,
V

eolia
filed

w
ith

the
P

ollution
C

ontrol
B

oard
(“B

oard”)
its

P
etition

For
H

earing
T

o
C

ontest
Siting

C
onditions.

T
he

conditions
that

are
contested

in
this

appeal
are

C
onditions

8,
9,

11,
19

and
27.

T
hose

conditions
are

as
follow

s:

8.
Pum

ping.
T

he
gradient

control
system

located
inside

of
the

slurry
w

all
and

w
ell

M
S-13

(or
its

replacem
ents)

shall
be

pum
ped

for
a

m
inim

um
of

100
years

unless
otherw

ise
released

from
this

obligation
by

the
M

acon
C

ounty
B

oard.

9.
F

inancial
A

ssurance.
A

perpetual
care

trust
fund

should
be

established
to

address
the

long
term

pum
ping

required
at

this
site,

and
the

rate
of

$0.20
per

ton
or

an
annual

paym
ent

of
$50,000,

w
hichever

is
greater,

shall
be

placed
into

such
fund

during
the

28
years

of
landfill

operation.
T

his
fund

is
to

be
used

for
the

required
pum

ping
from

year
58

(atthe
end

o
fthe

30-year
post-closure)

until
year

128
as

predicted
in

the
G

IA
(the

G
IA

m
odels

100
years

follow
ing

closure).
M

ore
specifically,

assum
ing

a
2011

start
date,

the
expected

closure
is

in
2039

and
the

G
IA

pum
ping

w
ill

run
to

2139).
A

lternately,
this

requirem
ent

m
ay

be
m

et
by

the
inclusion

of
such

costs,
for

the
specified

period
of

tim
e

(year
2139),

in
the

applicant’s
Financial

A
ssurance

for
C

losure
and

P
ost-C

losure
C

osts
as

identified
in

Subpart
F:

Financial
A

ssurance
for

C
losure

and
P

ost-C
losure

C
are

(35
Ill.A

dm
in.C

ode
807.600

et
seq).

If
the

Illinois
E

PA
proposes

to
release

the
applicant’s

Financial
A

ssurance,
then

the
applicant

(or
their

successor)
shall

either
m

aintain
such

financial
assurance

as
identified

above
or

shall
petition

the
M

acon
C

ounty
B

oard
to

release
such

financial
assurance

requirem
ents.

11.
L

eachate
E

levations.
T

he
A

pplicants
shall

install
and

operate,
at

a
m

inim
um

,
the

proposed
num

ber
of

leachate
extraction

w
ells

and
other

leachate
collection

points
to

reduce
the

leachate
elevation

in
Sections

1,
2

and
3

to
a

height
no

greater
than

the
leachate

elevations
illustrated

in
the

G
IA

m
odel

for
future

conditions
(reference

H
ydrogeologic

C
haracterization

R
eport,

V
olum

e
IV

,
A

ttachm
ent

12b,
D

raw
ing

Sheet
1,

P
redictive

M
odel

L
andfill

P
otentiom

etric
C

ontours)
unless

the
A

pplicant
can

dem
onstrate

that
higher

levels
are

acceptable
by

providing
a

revised
G

IA
m

odel
to

the
C

ounty
and
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Illinois
E

P
A

for
review

and
approval.

L
eachate

elevations
shall

be
m

easured
from

at
least

3
leachate

piezom
eters,

installed
in

each
of

Sections
1,

2
and

3
(located

in
the

northern,
central

and
southern

portions),
at

points
equidistant

from
leachate

extraction
points

to
m

inim
ize

the
influence

of
leachate

extraction
w

ells
on

the
m

easured
leachate

elevation.
L

eachate
elevation

and
leachate

extraction
w

ell
operation

data
shall

be
recorded

at
least

quarterly
and

be
readily

available
for

C
ounty

review
.

19.
G

radient
C

ontrol
System

.
T

he
G

radient
C

ontrol
System

to
be

used
to

d
e

w
ater

the
horizontal

expansion
shall

not
be

dism
antled

at
the

point
in

tim
e

w
hen

sufficient
w

aste
has

been
placed

atop
the

base
liner

to
discontinue

its
use,

but
shall

be
m

aintained
such

that
a

sam
ple

of
the

groundw
ater

in
the

system
can

be
extracted

and
tested

once
per

year.
T

he
testing

param
eters

shall
be

at
least

six
(6)

com
m

on
leachate

indicator
param

eters.

27.
V

isual
B

arriers.
T

he
developm

ent
o
f

the
landfill

shall
be

built
in

such
a

m
anner

that
perim

eter
and

operational
berm

s
shall

be
placed

to
m

inim
ize

view
of

the
landfill

operations
and

to
assist

in
m

inim
izing

possible
offsite

im
pact.

P
erim

eter
berm

s
shall

be
vegetated

im
m

ediately
after

they
are

constructed.
T

he
east

perim
eter

berm
shall

be
constructed

prior
to

w
aste

exhum
ation

and
other

operations
that

expose
w

aste
w

ithin
500

feet
o
f

the
east

property
boundary.

T
he

east
perim

eter
berm

shall
be

no
less

than
8

feet
in

height
and

shall
extend,

at
a

m
inim

um
,

from
point

5800
N

to
point

4800
N

show
n

on
D

raw
ing

A
4,

and
shall

be
built

w
ide

enough
to

support
vegetation

as
described

on
the

application’s
landscape

plan.
O

perational
berm

s
shall

be
used

such
that

w
aste

is
not

seen
on

the
w

est,
north

or
east.

In
areas

w
here

there
is

insufficient
room

to
construct

a
separate

berm
,

the
elevated

roadw
ay

m
ay

be
horizontally

extended
and

the
plantings

m
ay

be
installed

adjacent
to

the
roadw

ay
surface

or
upon

the
sideslopes

of
such

roadw
ay/berm

.
T

he
elevation

of
such

a
com

bination
roadw

ay/berm
shall

be
8

feet
above

the
adjacent

grade
except

w
here

existing
localized

conditions
are

prohibitive
and

such
determ

ination
is

approved
by

the
M

acon
C

ounty
Solid

W
aste

D
epartm

ent.

C
onditions

8,
9,

11
and

19
w

ere
im

posed
under

C
riterion

2
of

Section
39.2(a)

of
the

A
ct,

w
hich

states
that:

“the
facility

is
so

designed,
located

and
proposed

to
be

operated
that

the
public

health,
safety

and
w

elfare
w

ill
be

protected.”
C

ondition
27

w
as

im
posed

under
C

riterion
3,

w
hich

states
that:

“the
facility

is
located

so
as

to
m

inim
ize

incom
patibility

w
ith

the
character

of

the
surrounding

area
and

to
m

inim
ize

the
effect

on
the

value
ofthe

surrounding
property.”
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II.
S

T
A

N
D

A
R

D
O

F
R

E
V

IE
W

Section
39.2(e)

allow
s

the
C

ounty
to

im
pose

conditions
on

a
decision

to
grant

site

approval,
subject

to
the

follow
ing

lim
itations:

“In
granting

approval
for

a
site

the
county

board

m
ay

im
pose

such
conditions

as
m

ay
be

reasonable
and

necessary
to

accom
plish

the
purposes

of
this

Section
and

as
are

not
inconsistent

w
ith

the
regulations

prom
ulgated

by
the

B
oard.”

In

determ
ining

w
hether

a
condition

is
necessary

to
accom

plish
the

purposes
of

Section
3 9.2(a),

the

B
oard

m
ust

determ
ine

w
hether

the
condition

is
against

the
m

anifest
w

eight
o

f
the

evidence.

R
ochelle

W
aste

D
isposal,

L
L

C
,

v.
C

ity
o
f

R
ochelle,

PC
B

07-113,
slip

op.
at

20-21
(Jan.

24,

2008).
A

decision
is

against
the

m
anifest

w
eight

of
the

evidence
if

the
opposite

result
is

clearly

evident,
plain

or
indisputable

from
a

review
o
fthe

evidence.
R

ochelle
W

aste
D

isposal,
PC

B
07-

113,
slip

op.
at

21
(Jan.

24,
2008).

In
m

aking
this

determ
ination,

the
B

oard
(“B

oard”)
m

ay
not

rew
eigh

evidence.
Id.

M
oreover,

the
B

oard
m

ust
base

its
decision

exclusively
on

the
record

before
the

local
siting

authority.
W

aste
M

anagem
ent

o
fillinois,

Inc.
v.

W
ill

C
ounty

B
oard,

PC
B

99-141,
slip

op.
at

2
(S

eptem
ber

14,
1999).

T
he

B
oard

should
strike

conditions
if

they
are

standardless,
vague

and
unspecific.

B
row

ning
F

erris
Industries

o
fillinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
f

Supervisors,
PC

B
82-101,

slip
op.

at
13-16

(D
ec.

2,
1982).

A
nd

the
B

oard
should

strike
or

m
odify

a
condition

that
m

ay
conflict

w
ith

a
condition

to
a

perm
it

of
the

E
nvironm

ental

P
rotection

A
gency.

B
row

ning
F

erris
Industries,

PC
B

82-101,
slip

op.
at

15
(D

ec.
2,

1982).
It

should
also

strike
a

condition
that

is
not

supported
by

the
record.

B
row

ning
F

erris
Industries,

PC
B

82-101,
slip

op.
at

17
(D

ec.
2,

1982).
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III.
A

R
G

U
M

E
N

T

C
onditions

8,
9,

11,
19

and
27,

w
hich

are
contested

in
this

appeal,
w

ere
proposed

by
the

C
ounty’s

review
team

after
the

siting
hearing

w
as

closed.
A

t
the

hearing,
the

review
team

did

not
present

any
w

itnesses
to

discuss
the

proposed
conditions

and
did

not
offer

any
testim

ony
or

other
evidence

to
support

the
conditions.

For
this

reason,
it

w
as

im
possible

for
V

eolia
to

present

testim
ony

to
critique

or
offer

m
odifications

to
the

conditions.
N

evertheless,
in

an
attem

pt
to

cooperate
w

ith
the

review
team

,
V

eolia
proposed

m
odifications

to
the

contested
conditions

in
its

R
esponse

(C
3-11

to
C

3-18)
and

its
A

m
ended

R
esponse

(C
3-73

to
C

3-79).
H

ow
ever,

the

contested
conditions

w
ere

not
m

odified,
leading

to
this

appeal.

A
.

C
ondition

8

C
ondition

8
to

the
C

ounty’s
siting

approval
states

as
follow

s:

8.
P

um
ping.

T
he

gradient
control

system
located

inside
of

the
slurry

w
all

and
w

ell
M

S
-13

(or
its

replacem
ents)

shall
be

pum
ped

for
a

m
inim

um
of

100
years

unless
otherw

ise
released

from
this

obligation
by

the
M

acon
C

ounty
B

oard.

V
eolia’s

objection
to

this
condition

is
that

it
could

conflict
w

ith
the

IE
PA

perm
it

issued

for
the

E
xpansion.

T
his

is
w

hy
V

eolia
proposed

a
m

odification
of

the
condition

that
w

ould

enable
V

eolia
to

cease
pum

ping
if

approved
by

the
IE

PA
.

In
fact,

this
approach

is
consistent

w
ith

the
A

pplication
filed

by
V

eolia,
w

hich
states

that
“V

eolia
proposes

to
operate

the
slurry

w
all

groundw
ater

gradient
control

system
for

100-years
follow

ing
closure

consistent
w

ith
the

assum
ptions

of
these

transport
analyses

unless
otherw

ise
approved

by
the

IE
PA

”
(em

phasis

added)
(C

1-45268).
T

he
C

ounty’s
condition

could
put

V
eolia

in
the

irreconcilable
position

of

being
required

by
the

IE
P

A
to

cease
pum

ping
of

the
gradient

control
system

,
w

hile
being

in

violation
ofthis

condition
if

it
ceased

pum
ping

w
ithout

the
consentofthe

C
ounty.
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In
B

row
ning

F
erris

Industries
o
fillinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
f Supervisors,

PC
B

82-101,
slip

op.
at

3,
15

(D
ec.

2,
1982),

this
B

oard
struck

the
portion

o
f

a
condition

that

authorized
the

L
ake

C
ounty

D
epartm

ent
o
f

Public
H

ealth
to

require,
rather

than
recom

m
end,

“additional
m

easuses
to

control
vectors,

dust,
odors,

blow
ing

and
erosion

problem
s.”

T
he

B
oard

found
that

it
w

as
proper

for
the

H
ealth

D
epartm

ent
to

discuss
and

recom
m

end
additional

m
easures

“but
not

to
‘require’

m
easures

w
hich

m
ight

conflict
w

ith
perm

it
conditions.”

For
the

sam
e

reason,
condition

8
should

be
stricken.

B
.

C
ondition

9

C
ondition

9
to

the
C

ounty’s
siting

approval
states

as
follow

s:

9.
F

inancial
A

ssurance.
A

perpetual
care

tru
st

fund
should

be
established

to
address

the
long

term
pum

ping
required

at
this

site,
and

the
rate

of
$0.20

p
er

ton
or

an
annual

paym
ent

of
$50,000,

w
hichever

is
greater,

shall
be

placed
into

such
fund

during
the

28
years

of
landfill

operation.
T

his
fund

is
to

be
used

for
the

required
pum

ping
from

y
ear

58
(at

the
end

of
the

30-year
post-closure)

until
year

128
as

predicted
in

the
G

IA
(the

G
IA

m
odels

100
years

follow
ing

closure).
M

ore
specifically,

assum
ing

a
2011

start
date,

the
expected

closure
is

in
2039

and
the

G
IA

pum
ping

w
ill

ru
n

to
2139).

A
lternately,

this
req

u
irem

en
t

m
ay

be
m

et
by

the
inclusion

of
such

costs,
for

the
specified

period
of

tim
e

(year
2139),

in
the

applicant’s
F

inancial
A

ssurance
for

C
losure

and
P

ost-C
losure

C
osts

as
identified

in
S

ubpart
F:

F
inancial

A
ssurance

for
C

losure
and

P
ost-C

losure
C

are
(35

Il1.A
dm

in.C
ode

807.600
etseq).

If
the

Illinois
E

P
A

proposes
to

release
the

applicant’s
F

inancial
A

ssurance,
then

the
applicant

(or
th

eir
successor)

shall
either

m
aintain

such
financial

assurance
as

identified
above

or
shall

petition
the

M
acon

C
ounty

B
oard

to
release

such
financial

assurance
requirem

ents.

V
eolia

objects
to

this
condition

on
several

grounds.
First,

the
C

ounty
does

not
have

the

authority
to

im
pose

this
condition

under
Section

39.2
of

the
A

ct.
In

B
row

ning
F

erris
Industries

o
f Illinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
f Supervisors,

PC
B

82-101,
slip

op.
at

4
(D

ec.
2,

1982),

L
ake

C
ounty

im
posed

a
condition

that
required

the
applicant

to
“provide

proof
o

f
financial

responsibility
by

m
eans

o
f

bond,
escrow

agreem
ent

or
insurance

policy
for

life
of

site
plus

20

years
in

the
am

ount
of

$3
m

illion.”
T

he
B

oard
held

that
“(a)bsent

legislative
authorization,”
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L
ake

C
ounty

had
no

authority
to

require
the

applicant
to

provide
financial

security
to

the
county.

Id.
slip

op.
at

17.
M

acon
C

ounty
has

no
m

ore
authority

to
require

financial
assurance

in
the

present
case

than
L

ake
C

ounty
did

in
B

row
ning

F
erris

Industries.
B

ecause
the

C
ounty

does
not

have
the

authority
to

im
pose

this
condition,

it
should

be
stricken

by
the

B
oard.

In
addition,

there
is

no
support

in
the

record
for

the
am

ount
of

the
financial

assurance

required
by

C
ondition

9.
In

B
row

ning
F

erris
Industries

o
f illinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
f

S
upervisors,

PC
B

82-101,
slip

op.
at

17
(D

ec.
2,

1982),
the

B
oard

also
struck

the
financial

security
condition

im
posed

by
L

ake
C

ounty
because

“the
record

does
not

explain
or

support

choices
as

to
the

am
ount

and
period

of
tim

e
included

in
the

requirem
ent,

and
provides

for
no

standards
to

govern
the

‘paym
ent

to
a

person
authorized

by
L

ake
C

ounty
to

determ
ine

and

execute
the

rem
edies

necessary.”
In

C
ounty

o
f L

ake
v.

illinois
P

ollution
C

ontrol
B

oard,
120

Ill.A
pp.3d

89,
457

N
.E

.2d
1309

(2d
D

ist.
1983),

the
Second

D
istrict

A
ppellate

C
ourt

upheld
the

B
oard’s

striking
of

the
financial

security
condition

im
posed

by
the

L
ake

C
ounty

B
oard

in
the

B
row

ning
F

erris
Industries

case.
T

he
A

ppellate
C

ourt
held

that:
Section

39.2
of

the
A

ct
did

not

authorize
L

ake
C

ounty
to

require
financial

responsibility;
such

authority
w

as
not

im
plied;

and

the
tim

e
lim

it
and

am
ount

of
the

financial
security

required
by

the
condition

w
ere

arbitrary
and

unsupported
by

the
record.

T
he

problem
s

w
ith

L
ake

C
ounty’s

decision
that

w
ere

identified
by

this
B

oard
in

B
row

ning
F

erris
Industries

and
by

the
A

ppellate
C

ourt
in

C
ounty

o
f

L
ake

are
present

in
the

instant
case.

T
here

is
no

evidence
in

the
record

to
explain

how
the

C
ounty

established
a

rate
of

the
greater

of
$0.20

per
ton

or
$50,000

per
year.

A
bsent

support
in

the
record,

these
num

bers
are

com
pletely

arbitrary.
M

oreover,
there

are
no

standards
in

C
ondition

9
to

guide
V

eolia
on

w
ho
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w
ill

establish
the

trust
fund

or
w

ho
should

be
paid.

T
herefore,

the
condition

should
be

stricken

as
being

unsupported
by

the
record

and
against

the
m

anifest
w

eight
ofthe

evidence.

C
.

C
ondition

11

C
ondition

11
to

the
C

ounty’s
siting

approval
provides

as
follow

s:

11.
L

each
ate

E
levations.

T
he

A
pplicants

shall
install

and
operate,

at
a

m
inim

um
,

the
proposed

n
u
m

b
er

of
leachate

extraction
w

ells
and

o
th

er
leachate

collection
points

to
red

u
ce

the
leachate

elevation
in

S
ections

1, 2
and

3
to

a
height

no
g
reater

th
an

the
leachate

elevations
illu

strated
in

the
G

IA
m

odel
for

fu
tu

re
conditions

(reference
H

ydrogeologic
C

h
aracterizatio

n
R

ep
o
rt,

V
olum

e
IV

,
A

ttach
m

en
t

12b,
D

raw
ing

S
heet

1,
P

redictive
M

odel
L

andfill
P

otentiom
etric

C
o

n
to

u
rs)

unless
the

A
pplicant

can
d

em
o

n
strate

th
at

h
ig

h
er

levels
are

acceptable
by

p
ro

v
id

in
g

a
revised

G
IA

m
odel

to
the

C
ounty

and
Illinois

E
P

A
for

review
and

ap
p

ro
v

al.
L

each
ate

elevations
shall

be
m

easu
red

from
at

least
3

leachate
piezom

eters,
installed

in
each

of
S

ections
1,

2
and

3
(located

in
the

n
o
rth

ern
,

central
an

d
so

u
th

ern
portions),

at
points

eq
u

id
istan

t
from

leachate
extraction

points
to

m
inim

ize
the

influence
of

leachate
extraction

w
ells

on
the

m
easured

leachate
elevation.

L
each

ate
elevation

and
leachate

extraction
w

ell
o

p
eratio

n
d
ata

shall
be

reco
rd

ed
at

least
q

u
arterly

an
d

be
readily

available
fo

r
C

ounty
review

.

V
eolia

objects
to

this
condition

because
itis

not
supported

by
the

record.
V

eolia
noted

in

its
response

to
this

condition
that

piezom
eters

cannot
be

installed
or

m
aintained

effectively
in

a

w
aste

m
ass

in
an

active
landfill

(C
3-74).

T
here

is
no

evidence
in

the
record

that
suggests

otherw
ise.

N
o

one
testified

about
the

efficacy
of

piezom
eters

to
m

easure
leachate

levels
under

the
conditions

specified
by

the
C

ounty.
In

fact,
the

record
is

so
devoid

of
evidence

to
support

this
condition

that
one

of
the

E
E

H
W

C
om

m
ittee

m
em

bers
adm

itted
during

deliberations
on

the

condition
that

he
did

not
know

w
hat

a
piezom

eter
is

w
hen

he
posed

this
question:

“C
ould

I
ask

the
E

ngineers
or

A
pplicant’s

counsel
to

explain
to

m
e

w
hat

a
piezom

eter
is?”

(C
6-28)

C
ounsel

for
the

review
team

answ
ered

that
it

w
as

too
late

to
provide

that
inform

ation
because

“(t)he

testim
ony

is
all

in.”
(C

6-28)
C

learly,
if

there
is

no
evidence

in
the

record
to

explain
the

purpose

and
function

of
a

piezom
eter,

there
is

no
evidence

to
supportthe

use
ofa

piezom
eter

in
the

w
ay
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required
by

C
ondition

11.
T

his
condition

is
unsupported

by
the

record
and

is
against

the

m
anifestw

eight
o
fthe

evidence.

In
B

row
ning

F
erris

Industries
o
fillinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
fS

upervisors,
PC

B

82-101,
slip

op.
at

13
(D

ec.
2,

1982),
the

B
oard

struck
a

sim
ilar

condition
that

addressed
leachate

levels
in

a
landfill,

noting
that

conditions
im

posed
by

local
siting

authorities
can

be
“technically

infeasible.”
In

its
response

to
C

ondition
11,

V
eolia

objected
on

the
basis

that
the

condition

requiring
piezom

eters
in

the
w

aste
m

ass
of

an
active

landfill
is

technically
infeasible

(C
3-74).

F
or

such
a

condition
to

have
any

validity,
it

w
ould

have
to

be
supported

by
qualified,

com
petent

testim
ony.

N
o

such
evidence

w
as

presented.

A
lthough

not
explained

in
the

condition,
the

apparent
reason

piezom
eters

are
required

is

that
the

C
ounty

w
ants

to
m

ake
sure

leachate
levels

do
not

rise
above

those
assum

ed
in

the

groundw
ater

im
pact

assessm
ent

(G
IA

)
m

odel
for

future
conditions.

H
ow

ever,
there

is
nothing

in
the

record
to

suggest
that

there
is

any
chance

that
leachate

levels
w

ill
exceed

the
levels

assum
ed

in
the

m
odel.

In
fact,

the
A

pplication
clearly

show
s

that
the

leachate
levels

used
in

the

G
IA

m
odel

are
extrem

ely
conservative

in
thatthey

w
ere

determ
ined

by
deactivating

the
pum

ps
at

each
m

easurem
ent

location
(leachate

extraction
w

ell)
until

leachate
levels

reached
equilibrium

(C
1-45194).

T
hese

equilibrated
levels,

w
hich

are
graphically

depicted
in

the
A

pplication,
w

ere

reached
only

after
m

onths
of

not
pum

ping
(C

1-47252
to

C
1-47261).

T
herefore,

the
leachate

levels
used

in
the

m
odel

are
w

orst
case

levels
because

V
eolia

w
ill

pum
p

leachate
continuously,

and
the

unpum
ped

condition
assum

ed
in

the
m

odel
w

ill
never

exist.
In

fact,
Joseph

M
iller,

V
eolia’s

hydrogeologist,
testified

that
V

eolia
w

ill
m

aintain
leachate

levels
at

the
bottom

s
of

the

extraction
w

ells
(C

2-256
to

C
2-258).
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T
he

final
reason

C
ondition

11
should

be
stricken

is
that

it
could

conflict
w

ith
the

IE
PA

perm
it

for
the

E
xpansion.

See
B

row
ning

F
erris

Industries
o

f illinois,
Inc.

v.
L

ake
C

ounty
B

oard

o
f S

upervisors,
PC

B
82-101,

slip
op.

at
15

(D
ec.

2,
1982)

(im
proper

for
a

condition
“to

‘require’

m
easures

w
hich

m
ight

conflict
w

ith
perm

it
conditions”).

If
the

IE
PA

w
ere

not
to

perm
it

V
eolia

to
install

the
piezom

eters
specified

in
C

ondition
11,

w
hich

w
ould

not
be

surprising
given

the

technical
infeasibility

o
f

doing
so,

the
condition

w
ould

conflict w
ith

the
JE

PA
perm

it.
C

ondition

11
should

be
stricken.

D
.

C
ondition

19

C
ondition

19
to

the
C

ounty’s
siting

approval
states

as
follow

s:

19.
G

rad
ien

t
C

ontrol
S

ystem
.

T
he

G
rad

ien
t

C
ontrol

S
ystem

to
be

used
to

d
e

w
ater

the
horizontal

expansion
shall

not
be

dism
antled

at
the

point
in

tim
e

w
hen

sufficient
w

aste
has

been
placed

atop
the

base
liner

to
discontinue

its
use,

but
shall

be
m

aintained
such

th
at

a
sam

ple
of

the
groundw

ater
in

the
system

can
be

extracted
and

tested
once

p
er

year.
T

he
testing

param
eters

shall
be

at
least

six
(6)

com
m

on
leachate

in
d
icato

r
p

aram
eters.

In
its

response
to

this
condition,

V
eolia

agreed
to

keep
the

gradient
control

system
in

place
after

it
ceases

pum
ping,

but
it

objected
to

the
apparent

requirem
ent

that
w

ater
extracted

from
the

system
m

ust
be

tested
once

per
year

for
certain

unnam
ed

leachate
indicator

param
eters.

(3C
-73)

T
he

sam
pling

and
testing

requirem
ent

of
C

ondition
19

should
be

stricken
for

several

reasons.C
ondition

19
is

vague
and

standardless.
T

he
condition

can
be

read
to

require
that

w
ater

from
the

gradient
control

system
should

be
tested

once
per

year
(although

the
condition

also
can

be
read

to
require

only
that

the
w

ater
be

capable
being

tested).
N

evertheless,
the

condition
does

not
describe

the
type

o
f

testing
that

should
be

done
or

the
leachate

indicator
param

eters
that

should
be

tested.
In

B
row

ning
F

erris
Industries

o
f

illinois,
Inc.

v.
L

ake
C

ounty
B

oard
o
f

S
upervisors,

PC
B

82-101,
slip

op.
at

15
(D

ec.
2,

1982),
the

B
oard

struck
a

sim
ilar

condition
on
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grounds
ofvagueness.

In
that

case,
L

ake
C

ounty
im

posed
a

condition
that

authorized
the

H
ealth

D
epartm

ent“to
test

w
ater

for
pollutants

before
pum

ping”
the

w
ater

off-site.
T

he
B

oard
struck

on

grounds
of

vagueness
the

portion
of

the
condition

requiring
testing

for
“unspecified”

pollutants.

T
he

B
oard

also
struck

a
condition

that
required

the
applicant

“to
test

the
w

aters
ofprivate

w
ells

located
w

ithin
500

feet
o
fthe

site
on

a
quarterly

basis,”
finding

that
“the

condition
is

so
vague

as

to
be

unenforceable”
because

the
record

did
not

support
the

500
foot

lim
it

or
specify

the
tests

to

be
perform

ed.
Id.

at
15-16.

C
ondition

19
is

equally
vague

and
unenforceable.

It
does

not

identify
the

leachate
param

eters
to

be
tested

and
does

not
describe

the
tests

to
be

perform
ed.

T
he

condition
should

be
stricken.

F
urtherm

ore,
there

is
no

evidence
that

testing
of

w
ater

in
a

gradient
control

system
for

leachate
param

eters
is

necessary
or

that
such

testing
w

ould
provide

a
valid

result..
B

row
ning

F
erris

Industries
o
f Illinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
f S

upervisors,
PC

B
82-101,

slip
op.

at

17
(D

ec.
2,

1982)
(condition

that
w

as
unsupported

by
the

record
w

as
stricken).

In
fact,

it
is

likely
that

testing
w

ould
provide

invalid
results

since
gradient

control
system

s
are

not
designed,

constructed
or

operated
for

the
purpose

o
f

providing
m

eaningful
groundw

ater
sam

ples.
Indeed,

requiring
w

ater
from

the
gradient

control
system

to
be

tested
is

“not
consistent

w
ith

regulations

prom
ulgated

by
the

B
oard,”

in
violation

of
S

ection
3 9.2(e)

of
the

A
ct.

S
ection

811.318
(35

Ill.

A
dm

in
C

ode
811.318)

describes
in

detail
the

standards
for

locating,
designing

and
constructing

m
onitoring

w
ells

and
collecting

and
analyzing

the
sam

ples
taken

from
m

onitoring
w

ells.
Section

811.319
(35

Ill.
A

dm
in

C
ode

811.319)
provides

standards
for

selecting
the

chem
ical

constituents

to
be

m
onitored.

T
he

purpose
of

these
regulations

is
to

ensure
the

validity
o
f

the
m

onitoring

program
,

the
integrity

o
fthe

sam
ples

and
the

reliability
of laboratory

test results.
In

contrast,
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C
ondition

19
does

not
contain

any
standards

w
hatsoever.

In
particular,

it
does

not
contain

any

standards
for

selecting
the

so-called
“leachate

indicator
param

eters.”

C
ondition

19
is

a
far

cry
from

the
highly

technical
and

precise
discipline

circum
scribed

by
the

B
oard’s

regulations.
C

ondition
19

should
be

stricken
as

vague,
unsupported

by
the

record,
against

the
m

anifest
w

eight
of

the
evidence

and
inconsistent

w
ith

the
regulations

prom
ulgated

by
the

B
oard

in
violation

of
S

ection
3 9.2(e)

ofthe
A

ct.

E
.

C
ondition

27

C
ondition

27
to

the
C

ounty’s
siting

approval
states

as
follow

s:

27.
V

isual
B

arriers.
T

he
developm

ent
of

the
landfill

shall
be

built
in

such
a

m
an

n
er

th
at

p
erim

eter
and

operational
berm

s
shall

be
placed

to
m

inim
ize

view
of

the
landfill

operations
and

to
assist

in
m

inim
izing

possible
offsite

im
pact.

P
erim

eter
berm

s
shall

be
vegetated

im
m

ediately
after

they
are

constructed.
T

he
east

perim
eter

berm
shall

be
constructed

p
rio

r
to

w
aste

exhum
ation

and
other

operations
th

at
expose

w
aste

w
ithin

500
feet

of
the

east
p
ro

p
erty

boundary.
T

he
east

p
erim

eter
berm

shall
be

no
less

th
an

8
feet

in
height

and
shall

extend,
at

a
m

inim
um

,
from

point
5800

N
to

point
4800

N
show

n
on

D
raw

ing
A

4,
and

shall
be

built
w

ide
enough

to
su

p
p
o
rt

vegetation
as

described
on

the
application’s

landscape
plan.

O
perational

berm
s

shall
be

used
such

th
at

w
aste

is
not

seen
on

the
w

est,
n
o
rth

or
east.

In
areas

w
here

there
is

insufficient
room

to
co

n
stru

ct
a

separate
berm

,
the

elevated
roadw

ay
m

ay
be

horizontally
extended

and
the

plantings
m

ay
be

installed
ad

jacen
t

to
the

roadw
ay

surface
or

upon
the

sideslopes
of

such
roadw

ay/berm
.

T
he

elevation
of

such
a

com
bination

roadw
ay/berm

shall
be

8
feet

above
the

ad
jacen

t
grade

except
w

here
existing

localized
conditions

are
prohibitative

and
such

determ
ination

is
approved

by
the

M
acon

C
ounty

S
olid

W
aste

D
epartm

ent.

In
its

response
to

C
ondition

27,
V

eolia
agreed

to
install

perim
eter

berm
s,

provided
the

language
of

the
condition

pertaining
to

perim
eter

berm
s

is
revised

as
proposed

by
V

eolia
(3C

-

77).
H

ow
ever,

V
eolia

objected
to

the
portion

of
C

ondition
27

that
states:

“O
perational

berm
s

shall
be

used
such

that
w

aste
is

not
seen

on
the

w
est,

north
or

east.”

T
he

term
“operational

berm
”

is
not

defined
in

C
ondition

27
or

in
the

record.
In

fact,

there
is

only
one

reference
to

an
“operational

screening
or

barrier
berm

”
in

the
record

and
that
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w
as

in
a

question
to

M
r.

B
ossert

(C
2-56).

C
ondition

27
does

not
provide

any
specifications

concerning
size,

shape,
m

aterials
or

location
of

the
so-called

operational
berm

s.
In

the
w

ords
of

the
B

oard
in

B
row

ning
F

erris
Industries

o
f Illinois,

Inc.
v.

L
ake

C
ounty

B
oard

o
fS

upervisors,

PC
B

82-101,
slip

op.
at

13
(D

ec.
2,

1982),
the

definition
of

an
operational

berm
is

“left
to

the

unfettered
discretion

o
f

the
C

ounty
inspector.”

C
learly,

the
condition

is
vague,

standardless
and

againstthe
m

anifestw
eight

ofthe
evidence.

In
addition,

requiring
that

operational
berm

s
be

used
“such

that
w

aste
is

not
seen

on
the

w
est,

north
or

east”
is

vague
and

unsupported
by

the
record.

Id.
at

15-16.
If

the
intent

of
the

condition
is

that
V

eolia
m

ust
operate

the
site

so
that

w
aste

can
never

be
seen

from
properties

to

the
w

est,
north

and
east,

the
condition

is
contrary

to
the

record.
John

B
ossert,

V
eolia’s

landfill

design
engineer,w

as
asked

abouttem
porary

screening
berm

s,
but

he
testified

thathe
is

not
aw

are

of
any

landfills
that

have
them

(C
2-56

to
C

2-57),
even

though
he

has
w

orked
on

19
new

landfills

or
landfill

expansions
and

prepared
perm

it
applications

for
dozens

m
ore

(C
2-27

to
C

2-28).
Jim

A
sh,

V
eolia’s

landscape
architect,

w
as

also
asked

about
screening

berm
s,

not
operational

berm
s,

and
he

testified
that

a
screening

berm
w

ould
have

m
inim

al
im

pact
on

screening
surrounding

areas
(C

2-380.
In

fact,
M

r.
A

sh
testified

itw
ould

not
be

possible
to

screen
the

landfill,
testifying

that
“anything

ofthat
size

is
difficult

or
im

possible
to

com
pletely

screen.”
(C

2-371)

Finally,
there

w
as

no
testim

ony
or

other
evidence

that
operational

berm
s

can
be

constructed
on

the
side

of
a

landfill.
T

he
only

testim
ony

w
as

by
M

r.
B

ossert,
a

landfill
design

engineer,
w

ho
stated

on
cross

exam
ination

that
he

has
never

seen
them

and
is

not
aw

are
of

them

having
been

installed
on

other
landfills

(C
2-27

to
28,

57).

T
he

portion
of

C
ondition

27
requiring

operational
berm

s
is

vague,
standardless,

unsupported
by

the
record

and
againstthe

m
anifest

w
eight

ofthe
evidence.

It
should

be
stricken
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for
those

reasons.
B

row
ning

F
erris

Industries
o
f

illinois,
Inc.

v.
L

ake
C

ounty
B

oard
o

f

S
upervisors,PC

B
82-101,

(D
ec.

2,
1982)

IV
.

C
O

N
C

L
U

S
IO

N

For
the

reasons
stated

in
this

brief,
C

onditions
8,

9,
11,

19
and

27,
w

hich
w

ere
im

posed

on
the

C
ounty’s

siting
decision,

should
be

stricken.

R
espectfully

subm
itted,

G
erald

P.
C

allaghan
F

reeborn
&

Peters
L

L
P

A
ttorneys

for
P

etitioner
311

S.
W

acker
D

rive,
Suite

3000
C

hicago,
IL

60606-6677
T

elephone:
(312)360-6000

2049404v1/09036-0026

V
E

O
L

IA
E

S
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A
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L
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L
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N
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L
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C
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B
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O
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